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An Act 1o provide for the confiscation of the proceeds of sericus offences
{7 May 2003

BE IT ENACTED by the Parliament of the Cook Islands in Session assembled, and by
the anthority of the same, as follows:

PART 1
PRELIMINARY
i. Short title and commencement - (1) This Act may be cited as the

Proceeds of Crime Act 2003,
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) This Act comes into foric on a dats (o he determined hy the

(ueen’s Represeniative by Order in Executive Council.

2z,

Uthiects of Act - The principal objecis of thiz Act are -

{1 ter deprive persons of the proceeds of, and benefits derived from,
the commission of sericus offences; and

{bj to provids for the forfeliure of properiv uzed in, in connection
with, or for facilitating, the commission of serious offences; and

{c) o enable law enforcemen: »uthorities to frace those proceeds,
benefits and property,

Defipitions - (1) Inthis Act, uniess the context otherwise raguires, -

“account” hes ihe same meaning given by section 2 of the Financial
Transactions Eeporting Act 2003:

“Adminisirator” meuns the Solicitor-General or the person appainted by
the Attorney-General under seetion 102;

“appeal” includes proceedings by vay of discharging or sefting aside a

judgment, and an application for a row wial or for 2 stay of exseution;

“authorised efficer” for the provisions ef this Act, means a person, or a
person in a class of persons, designated, in wriling by ihe Attomoey.
General, as ap avthorised officer;

“benefit” bas the meaning given by section 4;

“charge” in relation to an offence, includes any procedure Ly which
criminal proceedings are commenced apainst a person;

“Commissioney” means the Commissioner of Police appointed under
section 3 of the Police Act 19581

“conviction” has the same mesning given by subsection 541
“Coart” means the High Court of the Cook Islands and its apoetlate conrts;

“cwrrency” means coin and paper money that {s legal tender in s country
of 1s3ue;

“dealing with property” includes, -

{2} for property that is a debt, making a payment to the creditor in
raduction or discharge of the debt; and

thy giving or receiving property as 2 gift and

{c) removing property from the Cook Islands;
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“defendant” means a person charged with a serious offence, whether or
not he or she has been convicted of the offence; and, for proceedings for a
restraining order, includes a person who is likely to he charged with a
aerions offence;

“document” ineans a record of information in any form, including -

{a) @ written or printed thing (including a map, plan, graph or
drawing); and

(b}  a computer file, including a record that is kept in electronic form
and can be accessed in the Cook Islands; and

{¢)  aphotograph; and

(d)  adisk, tape, film soundtrack or other thing in which sound or other
data is embodied; and

(e)  a film, negative, tape or other thing in which a visual image is
embodied;

“financial institution™ has the same meaning given by section 2 of the
Financial Transactions Reporting Act 2003;

“Financial Intelligence Unit” means the Financial Intelligence Unit
egtablished under section 20 of the Financial Transactions Reporting Act
2603,

“foreign forfeiture order” has the same meaning given by section 3 of the
Mutua! Assistance Act;

“foreign pecuniary penalty order” has the same meaning given by section
3 of the Mutual Assistance Act

“foreign restraining order’” has the same meaning given by section 3 of the
Mutizal Assistance Act;

“foreign serious offence” means a serious offence against the law of 2
foreign country;

“forfeifure order” means an order under section {7(1);

“gift” has the meaning given by section §;

“gift caught by this Act” has the meaning given by section 10;
“inierest”, for property, means -

fa)  alegal or equitable estate or interest in the property; or

(b)  aright, power or privilege in connection with the property;

“Judge” means a Judge of the Coutt;
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“lustice” means 4 Justice of the Peace for the Cook Islands appointed
under Articie 62 of the Constitution of the Cook Istands;

“Putusl Assistance Act” means the Mutuzl Assistance in Oriming!
Matters Act 2003;

“pecuniary penally order” means an order made under subsection 26(1);
“police officer” means a member of the Police of the Cook Islands

“proceedings” includes any procedure (including an inquiry, investigation,
or preliminary or final determination of facis) conducted by or under the
supervision of a Judge or Justice or Registrar of the Court in connection
with -

{n} an alleged or proven offence; or

{b)  property derived from that offence;

Yproceeds”, in relation to propeny, means properfy into which any
property derived or realized direcily from a serious offence was later
successively converted, transformed or infermingled, as well as income,
capital or other economic gaing derived or realized from such prepesty at
any time since the commission of the offence, whether he property B
situated i the Cook Islands or elsewhere;

“production order” means an order under section 88

“property” includes money and 4! other property, real or personal,
whether situated in the Cook Islands or elsewhere, including an
enforceable right of action and othier intangible ov incorpores property;

“property of, or in the possession or controel of a person™ inchudes property
that 15 subject of 2 gift;

“property-tracking document” for zn offence, means a document relovant

i -

{2} identifving, locating or cuontifying property of a person who
commitied the offence; or

{h} tdentifying or locating any & cument necessary for the transfer of
property of a nerson who conmmitted the offence; or

{c identifying, locating or quantifying tainted properiy in relation o
the offence; or

{d} identifying or locating any docoment necessary for the transfer of
tzinted property in relation to the offence;

“quash™ has the meaning given by seciions 5(2), (3} and (4);
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“realisable property” has the meaning given by section &;

“relevant application period” for a person’s conviction of a serivus
offence, means the period of 6 years after, - \

{a)
{b)

(¢}

if the person was actually convicted of the offsnce. the day when
the person was convicted of the offence; or

if the person is taken to have been convicted of the offence because
of section 5{1)(b), the day when the person was discharged without
conviction; or

if the person is taken to have been convicted of the offence because
of section 5(1)Xc), the day when the Court took the offence into
account in passing sentence for the other offence referred to in that
section;

“restraining order” means an order made under sections 50 or 63;

“serious offence” means -

(2)  acts or omissions that constitute av offence against the law of the
Cook Islands punishable by imprisonment for not less than 12
months or the imposition of a fine of more than $5,000; or

()] acts or omissions that constitute an offence against the law of
another country that, had those acts or omissions occurred in the
Cook Islands, they would have constituted an offence against the
law of the Cook Islands punishable by imprisonment for not less
than 12 months or the imposition of 4 fine of more than $5,000;

“tainted property” means -

(a) property that is used in, or in connection with, the commission of
a serious offence whether situaicd in the Cook Islands or
elsewhere; or

(b) property that is intended to be used in, or in connection with the
commission of a serious offence whether situated in the Cook
Islands or elsewhere; or

{e) proceeds of that offence;

“trust” means an arrangement in which a person —

()  invests funds in a trust; and

(b} isabeneficiary under g trust; and

()  receives profit or imcome from the acqnigition, holding,

management or disposal of property under the frust;

“unlawful activity” ineans an act or omission that constitutes an offence
against a law of the Cook Islands or of 2 foreign country.

A reference in this Act to the law of a country includes -

{a}  both the written and unwriten law of the country; and
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a law in force in a pur of the country.

rirases of this Agt, -

(a)

{t

a person benefits from an offence if the person roceives, at any
tme, any payment or other reward in conneciion . ith, or derives
any pecuniary advantage from, the commission of i offence; and
a refercnee to a benefit derived or obtained by, or olherwise
accruing to, a person includes a benefit derived or obtalned by, or
otherwise accruing to, another person at the {irsl mentioned
person’s request or direction.

5. Meaning of “conviction” and “guas:;” - (1) For the purposes of this Act,

a peison is tzken to have been convicted of an offoruc if -

(2)

(3)

)

(1)
0

{c}

the person was copvicted of the offence; or

the person was charged with, and found guilty of the
offence, but is discharged without comviction; or

the person was not found guilty of the cfience, but the
Court, with the consent of the persen, takes the offence into
aceaunt in passing sentence on the person for another
offence.

If a person is fzken, under subsecction (IXa). to have been
convicted of an offence, for this Act, the conviction is taken to have been quashed if the
person is granted 2 pardon in relation to the offence.

If a person is tekem, under subsection (1B}, to have been
convicted of an offence, for this Act, the conviction is taken to he guashed if the finding
of guilt is guashed or set aside.

Il 2 person is taken, under subsection (I¥c}, t have been
convicted of an offence, for this Act, -

{n} the conviction is taken 1o be guashed if the Court’s decision
to take the offence into account is quashed or set asple; and
(by  the conviction is not taken to be quashed only because the
person’s conviction for the offence for which he or she vas
sentenced is quashad or set aside.
. Meaning of “realisable property” - (i) In this Act, “realizeble property”
means any properly held by a person -
{n) who has beep convicted of «or charged with, & serivus
offence; or
(h)  to whom a person so convicted or charged has direetly or
indirectly made a gift caught by this Act.
{2 However, property is not realisable property if -
{a)  there is in force against the property a forferture order made
under this or another Act; or ‘
() & forfeiture order iz wroposed fo be made against the

property pader this or ansther Act,
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7. How value of property is worked out - {1) Subject to subsection (2}, for
this Act, the value of property (other than currency), to a person holding the property, is, -
(a}  if another person holds an interest in the property, the
market value of the person’s beneficial interest in the
property, less the amount required to discharge any
encumbrance on that interest; or

(b}  in any other case, its market value,

{2y  For the purposes of this Act, the value at a particular time of 2
transfer of property is the greater of -

{a)  the value of the property to the recipient when he or she
receives it, adjusted to take account of subsequent changes
mn the value of money; and

(b)  the value to the recipient at that time of:

(i) the property; or

(ii) the propeity that, in whele or in part, directly or
indirectly represents, in the recipient’s hands, the
property that he or she received.

8. Meaning of “gift”” - (1) For the purposes of this Act, “gifi” includes a
transfer (directly or indirectly) of property by one person to another for a consideration
that is significantly less than the value of the property.

(2)  In the circurstances mentioned in subsection {1}, sections 9 and
10 apply as if the person had made a gift of as much of the transferred property as bears
to the whole property the same proportion as the difference between the value of the
property and the value of the consideration.

9, Value of a gift - (1) For the purposes of this Act, the value at a particular
time of a gift is the greater of -

(a)  the value of the gift to the recipient when he or she reccived
it, adjusted to take account of changes in the value of
money; or

(b)  if subsection (2) applies, the value mentioned in subsection
2).

(2) If, at a particular time, a person holds -

(a)  property (other than currency} that the person received as a
gift; or

(b)  property that, in whole or in part, directly or indircctly
represents, in the person’s hands, properiy that the person
received as a gift;

the vahue of the gift is the value to the person at that time of - _

{c)  the property mentioned in paragraph {2); or

(d} the property mentioned in paragraph (b), so far as il
represents the property that the person received.
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10. Meanivg of “gift caught by this Act” - (I} A gift made by s person
convicted of or charged with a serious offence, including a gifi made before the
commencement of this Act, is caught by this Actif -

{a) it was made after the commission of the offence {or, if
more than ong, the cardiest of the offences i which the
proceedings for tha time being relate) and the Court
eonsiders it appropiiaic in all the circumstances o fake the
gift into account; or

{b) it was made by the poison convicted or charged at auy time
and was a gift of property -

i received by the person in conpection with the
commission of a serions offence commited by the
person or by another person; or

()  that, in whole or in part, directly or indirectly
represented in the person’s hands, properiy received
by the person in that connection.

{2)  For subsection (1}, “offences to which the proceedings for tie time
being relate” inchudes, if these proceedings have rasulted in the eonviction of the person,
a reicrenes W any offence that the Court takes into consideration when determining
sentence.

PART 2
FORFEITURE ORDERS, PECUNIARY PENALTY ORDER
AND BELATED MATIERS

General

L Application for forfeiture order or pecuniary penalty order on conviction -
(1) If 2 person is convicted of a serious offence committed afler this Act commences, the
Solicitor-General may apply to the Court for either or both of the following orders -

{a) a forfeiture order against tainted property;

(b} 2 pecuniary penalty order against the person for Denefiss
derived by the person from the commission of the offence,

(2} However, the Solicitor-General may not make an application after
the end of the relevant application period for the conviction.

{n An application under this section may be made for one or more
serious offences,

(4} After an application under this section s finally determined, no
further application for a forfeiture order or a pecuniary penalty order may be made for the
offence for which the person was convicted without leave of the Court.

53 The Court may give leave {or a new application only if -

{a}  the property or benefit to which the new application relates
was identified after the previous application  was
determined; or

(b necessary  evidence became available colv afler the
provious application was determined; or
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(¢} it is in the interests of justice that the new application be
made,
(6)  Every application must, —
(a) in the case of an application for a forfeiture order, identify
the property that is alleged to be tainted property;
(b} in the case of an application for a pecuniary penalty order,
identify the benefits that are alleged to have been derived from the commission of the
offence.

2. Notice of application - (1) ¥ the Solicitor-General apphies for a forfeituie
order against tainted property in relation to a serious offence for which a person is
convicted, -

{a) the Solicitor-General must give reasonsble written notice of
the application to the person and to any other person whom
the Solicitor-General has reason for believing may have an
interest in the property; and

(b)  the person, and any other person wha claims an interest in
the property, may appear and adduoce evidence at the
hearing of the application; and

(¢)  the Court may, at any time before the final determination of
the application, direct the Solicitor-General:

(i) to give reasonable written notice of the application 10
any person who, in the opinion of the Court, appears
to have an interest in the property; or

(if) to publish notice of the application, containing the
particulars that the Court directs and as often as the
Court directs, in a newspapsr published and
circulating in the Cook Islands,

(2)  If the Solicitor-Geperal applics for a pecuniary penalty order
against a person, -

{a)  the Solicitor-General must give the person reasonable
written notice of the application; and

(b)  the person may appear and adduce evidence at the hearing
of the apphication.

13. Amendinent of application - (1) The Court may, before finally
determining an application for a forfeiture order or pecuniary penalty order, and on the
application of the Solicitor-General, allow the amendment of the application to include
any other property or benefit if -

(a) the other property or benefit was not reasonably capable of
identification when the application for the order was
originally made; or

(b) necessary evidence became available only after that
application was originally made.
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&y If-
{a}  the Solicitor-General applies to amensd an application for 2
forferture order; and
(b} the effect of the amendment would be to include additional
property in the application for the forfeiture order,
the Sclicitor-General mnst give reasonable written notice of the application to amend to
any person whom the Solicitor-General has reason for believing may have an interest in
the additiona! property.
3 Any person who claims an interest in the additional property may
appear and adduce gvidence at the hearing of the application {0 amend.
4y 17
{a}  the Solicitor-General apples fo amend an application for a
pecuniary penalty order against & person; and
by  the effect of the amondment would be fo inclnde mn
additional benefit in the appleation for the pecuniary
penalty order,
the Solivitor-CGeneral must give the person reasoneble written notice of the application fo
amend.

14 Procedure on application - Ou an application to the Court made under
section 11, the Court may -

(3}  in determining the application, iske info account the
trapscript of any proceedings against the person for the
offence; or

(b  defer passing sentence until the Court has determined the
application if the Cour:

(i) has not, whos the spplication is made, passed
sentence on the person for an offence because of
which the property became tainted; zad

(iy it is satisfied that it is reasonable to do so in all the
cioumstances.

15, Application for forfeiture order if person has absconded - (1Y I in
connection with a setious offence commitied alter this Act commences, -
{a} an information her beew laid alleging that 2 person
commitied the offence; snd
() 8 wamrant for the person’s arrest is issucd for that
information; and
{2} the parson absconds,
the Sehicitor-General may, within 6 months after the person ahsconds, apply 1o the Court
for a forfeiture order for any tainicd property.
{2} For the purposes of this section, -
fa) a person is taken fo have ahsconded in connection with an
offence if reasonable attempts to arrest the person under 2
warrant have boon unsuccessfid during the & months
starting on the day that the warranl was issued; and
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(h)  the person is taken to have absconded on the last day of that
§ months,
(3y  If the Solicitor-General applies, under subsection (1), for a
forfeiture order against property, the Court must, before hearing the application, require -
{a) reasonable written notice of the apphication to be given to
anty person who, in the opinion of the Court, appears to
have an inierest in the property; or
(b)  notice of the application, containing the particulars that the
Court directs, to be published as oftei as the Court directs,
in a newspaper published and circulated in the Cook
Istands.
{(4) A forfeiture order under this section may be made even if the
person against whom the warrant is issued dies after the issue of the warrant.,

Forfeiture orders
16.  Ceriain tainted property excluded from forfeiture order - A forfeiture

order must not be made against tainted property that is native frechold land under the
Cook Istands Act 1915.

17.  Forfeiture order on conviction - {1) If-

{(a) the Solicitor-General applies to the Court for a forfeiture
order against tainted property in relation fo a person’s
conviction of 2 serious offence; and

(b  the Court is satisfied that the property is tainted property in
relation to that offence,

the Court may order that the property, or so much of the property as is specified by the
Court in the order, be forfeited to the Crown.
(2)  In deciding whether property is tainted property, the Court may

infer, -

(8}  if the evidence establishes that the property was in the
person’s possession or effective control at the time of, or
immediately after, the offence was committed, that the
property was used in, or in connection with, committing the
offence; and

(b)  if the evidence establishes that the property was found,
during investigations by :he police before or after the
person was arrested for, and charged with, the offence:

{i} in the person’s possession; or

(i) under the person’s control ini a building, vehicle,
receptacle or place,

that the property was derived, obtained or realised as a

result of the person’s committing the offence; and
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{c) if-

{i} the cvidence establishes that the valpe, after the
person cormmitied the offenve, of all the person’s
ascertainable property is more than the value of all
the person’s ascertainable properiy before the
person coganitted the offencs; and

{ii} the Coust is satisfied that the person’s income from
sources umrelated to crimipal aclivity camot
reasonably account for the fnerease in value,

that the value of i increase represents properiy that the

petson derived, obtained or reslised directly or indirectly

from committing the offence.

{3} Mithe Court orders that property (other than money) be foifeited to
the Crown, the Court must specify in the order the amount that it considers o be the
value of the properly when the order is made.

(4} In considering whether to make a forfeiture ovder against property,
the Court may take into sccount -

{a)  any right or interest of a third party in the proiorty; and

(by  the gravity of the offence concerped: and

)  any hardship that may reasonzbly be expected to be cansed
to any person by the operation of the order; and

{d)  the use that is ordinarily made of the property, or the use to
which the property was intended to be put,

{3 If the Court makes a forfeiture order, the Court may give any
directions that are necessary of convenient fo give effect to the order,

18, Yoiding of contract - A Court may, before making a forfeiture order
under section 17, set aside any conveyance or transfer of property that occurred afler the
seizure of the property or service of the notice of application on persons affected by the
order under section 12, unless the transfer was for valvable consideration to a person
acting in good faith and without notice,

19, Effect of forfeiture order - (1) If the Court makes a forfeiture order
against property, the order vests the property absolutely in the Crown.
2y Hihe Court makes a forfeiture order against property, -

(a)  the property must noi, except with the lsave of the Courl
and in accordance with any directions of e Court, be
disposed of, or otherwise dealt with, by or for the Crown,
betore:

{ any appeal against the conviction, or the making of
the order, i8 finally defesmined, or lapses; or

{i1) the last day alowed for the lodging of an appeal
against the convicton or order passes withent an
appeal having been lodged; and




2003, No. 12 Proceeds of Crime 15

{b) the property may be disposed of, and the proceeds applied
or otherwise dealt with as th» Administrator directs, afler:
(L the determination o7 lapsing of any appeal lodged
against the conviction or the making of the order; or
(i) the last day allowed for lodging an appeal is past
without an appeal having been lodged,

20. Protection of third parties - (1) If an application is made for a forfeiture
order against property, a person who claims an interest in the property may apply to the
Caurt, before the forfeiture order is made, for an order under subsection (2).

(2)  If a person applies to the Court for an order in respect of that
person’s interest in the property, the Court must make an order declaring the nature,
extent and value (as at the time the order is made) of the person’s interest if the Court is
satisfied -

{a}  that the applicant was not in any way invoived in
commifting an offence for which forfeiture of the property
iz sought, or a forfeiture order against the property was
made; and

(b if the applicant acquired the interest at the time of] or after,
the offence was committed:

{i) for sufficient consideration; and

{ii) without knowing, and in circumstances so as not to
arouse a reasonable suspicion, that the property
was, at the time of the acquisition, tainted property.

(3)  If a forfeiture nrder has already been madde apainst property, a
person who claims an interest in the property may, within 6 months starting on the day
when the order is made, apply to the Court for an order under subsection (2).

{4) A person may not make an application under subsection (3), except
with the leave of the Court, if the person -

(a}  knew about the application for the forfeiture order before
the order was made; or

(b)  appeared at the hearing of that application.

{5} A person who applies to the Court under subsection (1) or (3) must
give reasonable written notice of the application to the Solicitor-General.

{(6)  The Selicitor-General -

{a) is a party to the proceedings in an application under
subsection (1) or {3); and

{b)  may make an application under subsection {1} for a person.

{7}  An appea! lies to the Court of Appeal of the Cook Islands from an
order made under subsection {2).

{8}  On application by a person who has obtained an order under
subsection (2), if the period allowed for appeals has expired and any sppeal from that
order bas been determined or has lapsed, the Administrator must -

(a)  return the property, or the part of it to which the interest of
the applicant relates, to the applicant; or
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(b}  pay an amount equal to the value of the interest of the
applicant, as declared in the order, {o the applicant.

21 Forfeibpre order where person has sbseonded - (1) This section applies
if-
fa) an application is made to the Court for a forfeiture order
against property; and
(Y the Court is satisfied that
{1} any property is fainted property; and
(it} proceedings for a serious offence commitied for that
property were commenced; and
(iii}  the accused charped with the offence commencead
under subparagraph (1) has shsconded.
oy The Court may order that the property, or so mwuch of it as the
Court specifies in the order, be frfeited to the Crown.
{3y  Section 28 (except subsection (1)) and sections 29 and 30 apply

{with any neceseary madifications) to an order under this section.

22, Diischarge of forfeiture order on apres! or quashing of conviction - (1) If
the Court makes a forfeiture order againsgt property in reliance on 2 person’s conviction of
a serious offence and the conviction is subsequently quashed, the cuashing of the
conviction discharges the order,

o) if a forfeiture order against property Is discharged -

{a} under sabsection (1); or

fh} by the Court hesring an appeal against the soaking of the
order,

a person who clmims fo have had an interest in the property immediately belore the
forfeiture order was made may apply to the Administrator, in writing, for the transfer of
the inicrest 1o the person,

{3y On receipt of an application under subsection (2} from a person
who had an interest in the property, the Admimistrator must, -

{a} if the interest is vested in the Crown, fransfor the property
or intevest in the property, or the part of it to which the
inforest relates, to the person; or

(by  if the Crown has disposed of the interest, and subject to
subsection (5), pay the person an a2mount equal fo the valpe
of the interest at the ime the order s made,

{4 The Administrator -

{a) may ask the Court to determine whether the person had ihe
interest claimed under suhsection (2); and

{b})  has power fo do, or authoise the doing of, anything
necessary or convemtent fo bransfer or retuen properly,
including executing any instrument.
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{5 If, on an application made under section 20 in respect of any
interest in property, the Court has made an order under that section declaring that there is
payable by the Crown to the applicant an amount equal to the value of the interest
deciared by the Court, an amount egual to thet amount must be deducted from any
amount required to be paid, under subsection (3)(b), to that applicant in respect of that
nterest. :

23. Payment instead of forfeiture order - If the Coint is satisfied that a
forfeiture order should be made agaivst property of a person, but that the property, or any
part of it or interest in it, cannot be made subject to that order, and, in particular, -

{a8)  cannot, with the exercise of due diligence, be found; or
(b}  has been transferred to a third party in circumstances that
do not give rise to a reasonable inferénce that the title or
interest was transferred to avoid the forfeitwe of the
property; or
{c)  islocated ontside the Cook Istands; or
{d)  has been mingled with other property that cannot be
divided without difficuity,
the Court may, instead of ordering the property, patt or interest to be forfeited, order the
person to pay 1o the Crown an amount equal to the value of the property, part or interest.

24, Enforcement of order for pavment instead of forfeiture -~ (1) An amount
payable by a person to the Crown under an order made under section 23 is a civii debl
due by the person to the Crown.

(2)  Anorder against a person made under section 23 may be enforced
as if it were an order made in civil proceedings instituted by the Crown against the person
to recover a debt due by the person to the Crown; and the debt arisinig from the order is
taken to be a judgment debt,

25. Registered foreign forfeiture orders - If a forcign forfeiture order is
registered in the Court under the Mutual Assistance Act, sections 17 to 24 apply to the
order as if -

{a)  the order were a forfeiture order made by the Court under
this Act; and

{b)  references to an appeal against the making of an order were
omitted; and

(c)  the period menfioned in section 20{3} were 6 weeks rather
than & months.

Pecuninry penalty orders

26, Pecuniery penalty order on conviction - (1) If the Solicitor-General
applies to the Court for a pecuniary penalty order against a person for the person’s
conviction of a serious offence, the Court may, if it is satisfied that the person has
henefited from the offence, order the person to pay to the Crown -
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(2) an amount equal to the value of the person’s bane{it from
the offence; or )

(t) a lesser amount that the Court certifiss to be the amount
that might be realised at the fime the pecuniary penalty
order is made.

(2} The Court must assess the value of the benefit derived by a person
rom committing an offence in aceordance with sections 29 t0 313,
{3 The Court must not make a pecuniary pemalty order under this

section -

(a)  uniil the pericd for the lodging of an appesl agaisst
conviction has expired without an appeal having been
lodged; or

{by  if an appeal against conviction has been lodged. notil the
appeal lapses or i3 {ingily determined,

27 Rules for detenmining benefit and assessing value - (1) If 2 person

obtains tainted property, the person’s benefit is the value of the property so obtained.

{2y If 2 person derives an advamntage as the resalt of, or in connection
with committing, a serious offence, the person’s advantage ig taken to be a sum of money
equal to the value of the advantage so derived.

{3} Unless the contrary is proved, -

{a) property i taken to be tainted property if ii s held by a
persomn:
{H on the day when the application is made; and
(i)  atany time, -

{A) i Ux offence or earliest offence was
comunitted more than 5§ years befve the
application is made, within 5 vears before
the application is made; and

{8) in any other cage, afler the offence, or the
egrliest offence, was commiticd and before
the application ig made; and

(b}  auy expenditure by the person in the Hime mentioned in
subparagraph {a)}{ii} is token to be expenditure met out of
tainted property; and

{cy any property received or iaken to have been recaived by the
person at any time oo a resels of, or in connection with,
committing the offence or offences is taken to have been
reccived free of any other interests: and

(dy  ifevidence it given at the hearing of the appi
value of the person’s property increased s
an offence, the increase is 1zken io be part of the person’s
benefit from the offence.
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{4y  If a pecuniary penalty order has previously been made against a
person in refation to an offence, any of the person’s benefits that are shown to the Court
to have been taken into account in determining the amount to be recovered under the
earlier order must be disregarded.

28. Staternents about benefits from comumitting serdous offences - (1) Ifa
person has been convicted of a serous offence, the Solicitor-General tmay tender to the
Court a statement gbout any matiter relovant to -

{a}  deciding whether the person has benefited from the offence
or from any other serious offence of which the person is
convicted in the same proceedings or that is taken into
account in passing sentence on the person; or

(b}  assessing the value of the person’s benefit from the offence
or any other serious offence of which the person is so
convicted in the same proceedings or that is so taken into
account.

2y  If the Court is satisfied that a copy of the statement has been
served on the person, the Court may require the person to indicate -

(a)  to what extent the person accepts each allegation in the
statement; and

{h) for each allegation that the person dogs not accept wholly
or in part, any matters that the person proposes to rely on.

(3)  If the person accepts to any extent an allegation in the staternent,
the Court may, in deciding or assessing the matters mentioned in subsection (1), treat the
person’s acceptance as conclusive of the matters to which it relates,

{4y In this section, if a person fails, wholly or in part, to comply with a
requirement under subsection (2), the Court may treat the person as having accepted
every allegation in the statement, other than -

{a}  an allegation for which the persen has complied with the
requirement; or

(b}  an allegation that the person has bepefited from the offence
concerned, or that the person obtained any property or
advantage as a result of, or in connection with, commitiing
the offence.

(5} In this section, an allegation may be accepted, or matter indicated,
either -

(a) oraily before the Court; or

(b}  inwriling _

(6>  An acceptance by a person under this section that the person
received any benefits from committing & serious offence is admissibie in any proceedings
against the person for any offence.

29, Amount to be recovered under pecuniary penalty prder - (1) The amount
to be recovered from a person under a pecuniary penalty order is the amount that the
Court assesses to be the value of the person’s benefit from the offence, or all the offences,
concerned.
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{2y Wthe Court is satisfied (whether by an acceptance under section 28
or otherwise) about a matter relevant to determining the amount that might be realised at
the time a peeoniary penalty order is made, the Court may issue a certificate giving the
Court’s opirdon about the matter.

{H The Court must issue the certificate if it iz satisfied that the amount
that might be realised at the time the pecuniary penalty order is made iz Izss than the
amount that the Cowrt assesses io be the value of the person’s benefit from the offence, or
all the offences, for which the peconiary penalty order may be made,

30, Working out bow much is realisgblz - (3} For sections 28 and 39, the
amount that might be realised at the time a pecunizry penalty order is made against a
persan is the total of -

{a} the values at that time of all the realisable property held by
the peorson, less the dofel amounts paysble snder any
ohilgation having priority at that tme; and

(b}  the total of the values at thet tme of all gifis caught by this
Act.

3} For subscotion (1}, an obligation of & person has priority at a time
if it s an obligation to -

{a} pay a fine, or an amount due under an order of the Court
tmposed or made ua conviction of an offence, if the fing
was imposed or the order made before the pecuniary
nenaity order; or

() pay an amourt due as a tan, mie, duty, excise or other
impost under an epactment; or

{c) pay any other civil obligation as may be determined by the
Court.

3L Yariation of pecuniary penalty orders - (1) I~
{z) the Court makes a pecuniary penalty order in relaiion to an
offence; and
(b}  in caleulating the amount of the peconiary penalty order,
the Court took into account a forfeiture of property or a
proposed forferire of properly or 2 proposed [ovfeiture
order against property; and
{c} an appeal against the forfeitwe or forfeitre order 18
allowed, or the proceedings for the proposed forfeiture
erder terminate without the proposed order being made.
the Selicitor-General may apply to the Court o vary the peouniary pesalty onder 1o
increase the amound of the order by the value of the property, and the Court may, if it
considers it appropriate to do so, vary the order acoprdingly,
2y I-
{a}  the Court makes a pecuniary penafty order against o person
mt relation to an offonce; and
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{2 I the Court is satisfied (whetior by an acceptance under section 28
or otherwise} about a matter relavant o determining the amount that might be realised at
the time a pecaniary penalty order is made, the Cowrt may issue a certificate giving the
Court’s opinion about the matter,

£3) The Court must issue the cerlificate if i iz satisfied that the smount
that might be realised at the time the pecnniary penalty order is made is loss than the
amount that the Court assesses to be the value of the person’s benefit from the offence, or
all the offences, for which the pecuniary penalty order may be made.

30, Working out how_much is realisabiz - (1Y For sections 28 and 29, (he
amomt that might be realised at the time a pecunizry penalty order is made »painst a
person is the total of -

{#) the values at that tiine of all the reafisable proporty held by
the person, less the total amounts paye o under any
ciligation having priority at that time:; and

(b) i total of the values at that time of ali gifis caught by this
Act,

{2)  For subscction (1}, an obligation of a perzon bas priorily al a lime
it'it is an obligation to ~

{a} pay a fine, or an amount due under an order of the Coust
imposed or made oo conviction of an offence, i the fine
was mmposed or the order made before the pscuniary
penalty order; or

(h)  pay an amount due as a tax, rate, dufy, excise or other
impost under an enactment; oy

{c) pay any ofber eivil obligation as may be detormined by the
Cowit,

3L Yaration of pecuniary penalty orders - (1) 17 -
fa) the Court makes a pecuniary penalty ordec in relaiion to an
offence; and
{h) in calculaling the amount of the pecuniary penalty order,
the Court took into account a forfeiture of properiy or a
proposed forfeitare of property or a proposed forfeiture
order against property; and
{c) an appeal against the forfeiture or forfeiture order s
allowed, or the proceedings for the proposed Sorfeiture
order terminate withou! the proposed order buing misde,
the Solicitor-Cieneral may apply to the Court to vary the pecuniary pemalty opder 1o
increase the amount of the order by the value of the property, and the Court mwy, if it
considers it appropriate to do so, vary the order accordingly.
2y If-
{a)  the Court makes g pecuniary penalty order against ¢ person
i relation to an offoncs; and
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()  in calculating the amount of the pecuniary penalty order,
the Court took into account an amount of tax paid by the
person; and _

{c) an amount is repaid or refunded to the person for that tax,
the Solicitor-Gieneral may apply fo the Court to vary the pecuniary penalty order to
increase the amount of the order by the amount repaid or refunded, and the Court may, if
it considers it appropriate to do so, vary the order accordingly.

32. Court may lift corporate veil - (1) In assessing the value of benefits
derived by a person from committing a serious offence, the Court may ftreat as the
person’s property any property that, in the opinion of the Court, is under the person’s
effective control, whether or not the person has -

(a)  any legal or equitable interest in the propetty; or

(b)  any right, power or privilepe in commection with the
property.

{2} Without limiting subsection (1), the Court may take into account -

(a)  sharcholdings in, débentures over, ot directorships of, a
company that has an interest {(whether direct or indirect) in
the property; and

{b)  attust that has a relationship to the properiy; and

(c)  any relationship between persons having an interest in the
praperty, or in companies of the kind mentioned in
paragraph () or trusts of the kind mentioned in paragraph
{b), and other persons.

(3)  For subsection (2) (a), to decide whether a particular company hag
a direct or indirect inierest in property, the Court may order the investigation and
inspection of the books of the company.

{4y  If the Court, in making a pecuniary penalty crder agamst a person,
treais particular property as the person’s property under subsection (1), the Court may, on
application by the Solicitor-General, make an order declaring that the property is
available to satisfy the order.

(5) If the Court declares that property is available to satisfy a
pecuniary penaity order, -

(a)  the order may be enforced against the property as if the
property were property of the person against whom the
order is made; and

(b)  a restraining order may be made for the property as if the
property were property of the person against whom the
order is made.

(6) If the Solicitor-General applies for an order that property is
available to satisfy a pecuniary penalty order against a person -

(a) the Solicitor-General must give reasonable written notice of
the application to the person and to any other person who
the Solicitor-General has rcason fof Belisving may have an
interest in the property; and
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(b} the person and any other person who claims an interest in
the property may appear and adduce evidence at the
heaitng of the application.

33 Enforcement of pecuniary penalty orders - (1) An amount payabic by g
person to the Crown under a pecuniary penalty order is a civil debt due by the person to
the Crown,

(2} A pecuniary pepalty order aguinst a person may be coforced s if if
were an order made in civil proceedings institnied Sy the Crown agsinst the porson to
recover a debt due by the person to the Crown; aad the debt arising from the order is
faken to be a judgment debt.

34, Amounts paid in respect of registered foreign pecuniary penaliy orders - I
a foreign pecuniary penalty order is registered in the Court under the Mut geiglance
Act, any amount paid. whether in the Cook Islands or elsewhere, in satisiaeton of that
order is laken to have been paid in satisfaction of the debt that arises beeause of the
registration of that order.

FPowers of search and sefrure

3s. Waszant o search land efc. for tainted property - (i) A solioe officer

may apply to the Judge, Justice or Registrar of the Counrt, for the issus of 2 warrant to

searc!: fand or premises for fainted property in the sarme way as a police officer muy apply

for the 1ssue of 2 search warrant under section 95 of the Cririnal Procedure Act 199081,
{2y Ifan application is made vndor subsection (1) for a warrant, -

(a) the Judge, Justice or tegistrar of the Court may issue 2
warrand of that kind in the same way, and subject to the
same conditions, as hie or she would issue 2 - carch warrant
under section 96 of the Criminal Provedus: Act 1980-81;
and

(" subject 0 sections 36 to 41, the warrant may be execnted in
the same way as if it had been issued under that section.

34, Police may_seize tainted property - If, in the course of a search vader o
warrant issued under section 35 for a thing of a kind specified ju the warrant. a police
officer finds another thing, the warrant is taken to authorise the police officer to scive the
other thing if that officer has reasonable grounds -

{n) for believing the other thing to be tainted property ot fo
afford evidence about the commission or a serions offence
in the Cook Islands; or
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(b}  for believing that it is necessary to seize the property or
thing to prevent it being concealed; lost or destroyed, or
used to commit, continue or repeat the offence or another
offence.

37. Return of seized property - general rule - (1) If property has been seized
under section 36, a person who claims an interest in the property may apply to the Court
for an order that the property be returned to the person,

(2 The Court must order the Commissioner to retirn the property o
the person if the Court is gatisfied that -
{a)  the person is entitled to possession of the property; and
{b)  the property is not tainted property; and
(c)  the person for whose conviction, charging or proposed
charging the property was seized has np inferest in the
property.

38 Return of seized property if no information laid - {1) Subsection (2)
applies if -
(a)  property has been seized under section 36; and
{b)  when the property was seized, an infofmation had not been
laid for an offence because of which the property is tainted;
and
{¢)  an information is not laid for an offence for which the
property is tainted within 48 hours after the property was
seized.
{2y  The Commissioner must, subject to section 40, arrange for the
property to be returned to the person from whose possession it was seized as soon as
practicable after the end of that 48 hours.

35 Return of seized property if no forfeiture order made - (1) Subsection (2)
appiies if -
(a)  property has been seized under section 36; and
(b)  no forfeiture order is made against the property within 14
days afier it was seized; and
(c)  the property is in the Commissioner’s possession at the end
of that period.
{2}  The Conumissioner must arrange for the property to be returned to
the person from whose possession it was seized as soon 2s practicable after the end of
that period.

40, Retention of seized property if restraining order made - (1) Subsections
(2), (3) and (4) apply if -
{a)  property has been seized under section 36; and
(b} & restraining order is made against the property before the
Comimissioner is required by this Act to return it; and
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{c}  the restraiming order direcis the Administrator to tuke
custody and control of the properiy,

{2y Despite sections 38 or 39, iz Coramissionsr must arrange {for the
propoTy to be given to the Adwmimstrator in accordince with the restreining order,

{3y  If, when the reslraining order is made, the property is in the
Cornmissionst's possession, the Commissioner may apply to the Cowrt for an order that
the Commissioner keep possession of the propesty,

4y If the Court is satisfied that there are reasonabic gronpds for
believing that the property may stford evidence as to the copymnission of an offensce, the
Court may order that the Conunissioner refain the property for as long ags the property ig
30 required ag evidence.

{5) If the Court makes an order under swhsection (4} sbout the
property, the Conunissioper must arrange {or the property to be tetained vntil it s slealt
with in accordance with another provision of this Act,

{6} In proceedings for an order under subsection (4), the Conrt may
order that 2 witness need not -

(a} answer a specified question; or

by produce a specified docoment,
if the Court is satisfied that answering the guestion or producing the documment may
prejudice the investigation of, or the prosecution of a persen for, an offence.

41, How Commissiongr must deal with property subisct to forfeiture order -
{1} Subsection {2) applies if -
{a) property has been seized under this Act; aud
(b}  while the property is in the Commiissionet’s possession, a
forfeiture order is made agaiast the property.
(2} The Comeissioner must deal with the property as required by the

arder,

Search for and seizuve of tainted property — foreign sevipus ofizuces

437, Application of seetions 43 to 47 - (1) If, nnder the Misua] Assistance
Act, a police officer is authorised to apply to the Cowst, for » search warrant for tainted
property, sections 43 to 47 apply to -
(2}  the apphcation; and
(b} any warrent issued a5 a result of the application.
(2 Inthis section and in ssctions 43 to 47, -
{a) references o iadoted property are taken to bo refersnees to
tainied property in relation to a foreign serious offence; and
{h references to a relevant offence are faken (o be references
¢ g relevant foreign serious offencs.
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43. Police may seize tainted property - (1) Subsection (2} applies if, in the
course of searching under a warrant mentioned in section 42 for tainted property, a police
officer finds -

(a)  property that there are reascuable groutids for believing is
tainted property for which another search warrant under
that section is in foree; or

{b)  any thing that there are reasonable grounds to believe:

{i) is relevant to & criminal proceeding in the foreign
country for the foreign serious offence; or

(i)  will afford evidence as to the commission of a
relevant offence,

) If there are reasonable grounds for believing that it is necessary to
seize the property or thing in order fo prevent its concealivent, loss or destruction, or its
use in committing, continuing or repeating the relevant o!fence, the warrant is taken to
autborise the police officer to seize the property or thing.

44, Return of seized property - general rule - (1) If property has been seized
under subsection 43(2), a petson who claims an interest in the property may apply to the
Court for an order that the property be returned to the person.

(2)  The Court must order the Commissioner to refurmn the property to
the person if the Cowurt is satisfied that -
fa)  the person is entitled to possession of the property; and
(b)  the property is not tainted property; arid
{c)  the person who is believed or alleged to have committed
the relevant offence has no inierest in the property.

45, Return of seized property if no forfeiture order made - (1) Subsection
{2} applies if -
{a)  property has been seized under subsection 43(2); and
(b) o forfeiture order is made against the property within 30
days after it was seized; and
(c)  the property is in the Commissiorer’s possession at the end
of that period.
(2} The Commissioner must arrange for the propesty to be returped to
the person from whose possession it was seized as soon as practicable afler the end of
that period.

46, Retention of seized property if restraining order made - (1) Subsections
(2), (3) and (4) apply if - _
(a)  property has been seized under subsection 43(2); and
(b) but, for that subsection, the Comsiissioher would be
reqitired {o arrange for the propérty to bé retumned to 2
{erdon as soon as practicable after the gfid of a period; and
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{) before the end of thol noriod:
{1) 2 foreign reviabning order against the propedy i
registered in e Cowrty or
{i1}) the Cowrt makes a restraining order in respeut of the
relevant offence agammst the property,
(2 The Commissioner must, -
ta) if the restraining order directs the Admin or 1o take
custody and control of the property, arraope fir the
property to be given to the Administrator in accordsuce
with the restraining order; or
()  if the Court has made sa order under subsection {4} abont
the property, arrange for the property to be relamed uniil it
is dealt with in zccordance with another provision of this
Act.

€% If the property 1s in the Commissioner’s possession when the
restraining order is made or registered, the Commissioner may apply to the Court for an
order that the Comunissioner retain possession of the property,

(< The Court may, if satisfied that there are reasonabie grounds for
believing that the property may afford evidence as to the commission of o relevant
offerce, order that the Comnmissioner may retain the property for as bong as the pioporty
18 20 regunired as evidence.

53] In proceedings for an order under subaection (4), the Conrt ny
order that o witness need not -

{a) answer a specified question; or

(b}  produce 2 specified document,
if the Court g satisfied that answering the guestion, or producing the document, may
prejudice the investigation of, or the prosecution of a persen {or, an offenca.

3
4

47. How Compmissioner must deal with property subiect to forititire order -
{17 Subsection (2} applies if -
(2}  property has been scized under this Act; and
i while the property &5 in the Comeissioner’s possession, a
foreign focfenture ordor againgt the property is registered in
the Court.
{2y The Commissioner must deal with the property as required by the

order.
Restraining orders

48, Apphication for restraining order - (i) The Solicttar-General may apply
{o the Court for a restraining order against -
{a) any realisable property held by a defendant; or
fby  realisable preperty, specified in the application, held by a
person other than  defendant.
{2y Anapplication for a restraining order inay be made ex pare,
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(3)  An application for a restraining order must be in weiting and must
be accompanied by an affidavit stating —

(a)  that the Solicitor-General suspects that the suspect
committed the offence within the & years preceding the
application, or since the application was made; ot

(b)  if the application is to restrain property of a peison other
than the suspect, that the Solicitor-Gengeral suspects that:

) the property is subjzct to the effective control of the
suspect; or

(i)  in any other case, the property is the proceeds of the
offence; and

{) the grounds on which the Selicitor-General holds those
suspicions;

(d)  if the defendant is about to be charged with a serious

: pffence, the grounds for believing that the defendant will be
charged with an offence within 5 working days.

49, Notice of application for resiraining order - (1) Before making a
restraining order, the Coust -

(a)  must require the Solicitor-General fo give reasonable
written notice to any person who may have an interest in
the property; and

(b)  may hear any person to whom notice is given.

()  However, if the Solicitor-Genersl so requests, -

{a)  the Court must consider the application without requiring
notice to be given in accordance with subsection (1); but

(b) = restraining order made in reliance on this subsection
ceases to have effect afier 14 days of any lesser period that
the Court specifies in the order.

(3)  TheComt-

(@)  may, on application by the Solicitor-General, extend the
period of operation of a restraining order made in reliance
on subsection (2); but

(b) must not consider the application without requiring
reasonable written notice to be given to any person whe
may have an interest in the property.

50. Restraining ordet - (1) The Court may make a restraining order against
property if it iz satisfied that -
(@) & defendant has been convicted of a serious offence, has
been charged with a serious offence or will be charged with
4 serious offence within 48 hours; and
(b)  if the defendant has not been covicted of the serious
offence, there are reasonable grounds for believing that the
defendant commitied the offence; and




28 Proceeds of Crinac 2603, HNo. 12

e} if the property is property of the defendiut, there are
reasonable grounds for belisving that the projucty is tainted
property, or that the defendant derived a beneiis direcily or
indivecily from the commission of the offence; and

(dy  if the property is property of a person other than the
defendant, there are reasonabie grounds for believing that
the property is tainted property, or that the property s
subject to the effective control of the defendant.

{2y Theorder may -

{8)  prohibit the defendant or any other person from disposing
of, or otherwise dealing with, the property, or a part of it or
inferest i it specified in the order, sither absolutely or
except in a way specified in the order; and

(by  at the request of the Solicitor-General, il e Conrt is
satisfied that the circumslances so require, direct the
Administrator;

(i) to take cusiody of the property or a part of i
specified in the order; and

Gi)  to manage or otherwise deal with all, or any part of,
the property in accordance with the direciions of the
Court.

{3 In deciding whether there are reasonable grounds for believing that
property is subject to the effective control of the defendant, the Conrt may take into
account the matters mentioned in section 32(2),

) The order ray be subject to any conditions that the Court thinks fit
and, without limiting this subsection, may provide for meeting, out of the praperty or a
specified part of it, all or any of the following -

{m the person’s veascnabic living expenses (inchiding the
reasonable living expuises of the persen’s dependonts, if
any} and reasonable business expenses;

{b}  the persou’s reasonable expenses in defending a criminal
charge and any proceedings vnder this Act;

(¢} enother specified debt incurred by the person in good faith,

(5 Hewever, the order must not make such provision aialess the Court
Is satisfied that the person cannot meet the expenses or debt out of property that is not
subject o a restraining order.

{t) If the Court gives the Admindstrator a divection under subsection
()b} sor property, the Administrator may do anyihing that is reasonably necessary to
presecve the propenty and, for that purpose, -

{a)  may do anything for the propetty that ifs owner could do:

and
(b  may do so to the exclusion of the owner.
{7 In procecdings for a restraining order, the Court rin order that a

witness need not -
{a) answer a specified question: or
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(b}  produce a specified document,
if the Court is satisfied that angwering the question or producing the document may
prejudice the investigation of, or prosecution of a person for, an offence.

51 Undertakings by the Crown - Before making a restraining order, the
Court may require the Crown to give an undertaking about the payment of damages or
costs, or both, for the making and execution of the order.

52. Service of restraining order - (1} A copy of & restraining order must be
served on a person affected by it in the way the Court directs.
(2} If the Court is satisfied that it is in the public interest to do so, it
may order that service under subsection (1) be delayed fora specified period.

53, Ancillary orders and further orders - (1) If the Court makes a restraining
order, any of the following may apply to the Court for an ancillary order -

()  the Solicitor-General;

{b)  a person whose property is the subject of the restraining
order (the “owner™);

(c)  if the restraining order directs the Administrator to take
custody and control of the property, the Administrator;

{(d)  with the leave of the Court, any other person.

(2)  Anancillary order may do any of the following -
(8)  vary the property to which a restraining order relates;
{(b)  vary any condition to which a restraining otder is subject;
{(c)  order a person to be examined on oath before the Conrt
about the affairs of the pwner or of the defendant;
(d}  provide for carrying out any undertaking about the payment
of damages o1 costs given by the Crown in connection with
the making of the restraining order;
(¢)  direct the owner or the defendant io give a specified person
a statement on oath setting out the particulars of the
property, or dealings with the property, that the Court
directs;
(f)  if the restraining order directs the Administrator to take
custody and control of property, do any of the following:
® regulate the performance or exercise of the
Administrator’s functions, duties of powers under
the restraining order;

(i)  decide a question about the property;

(i) order a person to do amything to enable the
Administrator fo take custody and comtrol of the

property;
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(vy  if the restraining order provides that 2 serson's
reasonable cxpenses in defending a criminal charge
be met out of the property, order that those cxpenses
be taxed as provided in the ancillary order before
being met;

{v} provide for the payment to the Admisistralor ol of
the property of the costs, charges and expenses
incurred in connection with the performance or
exercise by the Administrator of fusctions, duties or
powers under the restraining order;

{g) anything else that the Cowt considers neccesary in the
circumstances.

{3} It a person who has an inierest in property against which a
restizining order is made applies to the Court {or = variation of the order o exclude the
person’s interest from the order, the Court musi ant the application if the Const is
satisfied that -

{a) the mferest is nof tainted property and thot i canpot he
required to safisfy a pecumiary penaliy ordor; or

(b} the applicant was not in any way invoived in the
commission of the offerce for which the sestraining order
was made and, if the applicant acquired the interest 8! the
time of or after the commission (or alleged commission) of
the offence, the applicant acquired the interest:

{i) for sufficient consideration; and

(i) without knowing, and in circamstances so as not to
arouse 4 reasonable suspicion, that the property was
tainted property; or

{c) it is in the public interest to do s0 having regard 1o all the
circumstances, including any financial hardsiip or other
consequence of the interest remnaining subject (o the crder,

{#)  The Court must not hear an application mads under subsection (1)
uitless the applicant has given reasonable written notice of the application to each person
who is entitled to make an application under that subsection for the restraining ovder.

{3}  The Court may require notice of the application to be given to, and
may hear, any person who, in the opinion of the Court, appears to have an interest in the
property.

{6} U a person is required, in sccovdance with an order made under
subsection (2¥(c) or {e), to make 2 statement on oath, -

{a) the persom is not excusad fiom making the statement an the

ground that the statement, or part of B, might tend 1o

meriminate the person or make the person lizble o

forfeiture or to a penalty; and

{b) the statement, and any information, document or thing
ebiained as a direct or indirect consequence of it is not
admissible against the person in any criminal proceedings
except a proceeding oy perfury it making the statement,
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54, Administrator_may satisfy pecuniary pepalty order - (1) This section
applies if -

(8}  a pecuniary penalty order is made against a defendant in
reliance on the defendant’s conviction of a serious offence;
and

(b)  a restraining order is made in reliance on the defendant’s
conviction, or alleged commission, of the offence, against
property of:

()  the defendant; or
(i)  another person for whom an order made under
subsection 32(#) is in foree.
(2)  The Court may direct the Administrator to satisfy the pecuniary
penalty order by a payment to the Crown out of the property -

()  onthe making of the later of the orders; or

{b)  on application by the Solicitor-General, at any time while
the restraining order remains in force.

(3)  To enable the Administrator fo comply with a direction under
subsection (2}, the Court may -

{a) direct the Administrator 1o sell or otherwise dispose of 2
part of the property that the Court specifies; and

(b)  order that the Administrator may execute, and do anything
necessary to give validity and effect to, any deed or
instrument in the name of a person who owns or has an
interest in the property.

(4)  If the Court makes an order of the kind méntioned in subsection
(3)(b), the execution of a deed or instrument by the Administrator in accordance with the
order has the sarne force and validity as if the deed or instrument had been executed by
the person in whose name the Administrator executed it.

(5)  The Administrator must not fake action io sell property under a
direction made under subsection (2) until -

(a)  the periods for the lodging of an appen! against the relevant
conviction, and the making of the relevant pecuniary
penalty order and restraining order, have expired without
any appeal having been lodged; or

(b)  if an appeal is lodged against a relevant conviction, or the
making of the relevant pecuniary penalty order or
restraining order, the appeal lapses ini accordance with the
rules of court or is finally determined.

55. Registration of resitaining order - (1) An authority that administers a law
of the Cook Islands that provides for the registration of fitle to, or charges over, property
of a particular kind may, on application by the Solicitor-General, record on a register kept
under that law the particulats of a restraining order that applies to property of that kind.
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(2} For section 56, if those particulars are so recorded. a person who
subsequently deals with the property is taken to have notice of the restraining order at the
thime of the dealing,

36. Contravention of restraining order - (1) A person who kvowingly
contravenes a restraining order by disposing of, or otherwise dealing with, property that
is subject fo the restraining order commits an offence punishable by -

{a} for a natural person, a fine of vp to 830,060 or a term of
imprisonment of up to 5 vears, or both; or
(b} for a body corporate, a fine of up to $150,000,

{2} Ha restraining order is made against property and the propeity is
disposcd of, or otherwise dealt with, in contravention of the restraining order, the
Solicitor-General may apply to the Court for sn order setting aside the disposition or
dealing.

{4 i the Court is satisfied that the disposition or dealing was sither
not for sufficient consideration, or not in favour of a person who scted in good faith, the
Court may -

{a) set aside the disposition or dealing with effest from the day
o which it took place; or

() set aside the disposition or dealing with effect from the day
of the Court’s order, aad declare the right of any person
who acquired an interzst in the property on or after the day
on which the disposiiion or dealing took place and before
tire day of the order,

57, ourf may revoke restraining order - (1) I the Cowr has made a
restraining order against a person’s property, the Court may, on application Uy the person,
revoke the order, -

{a) il the applicant is a defendant, the applicant gives security
satisfactory w0 the Cowrt for the satisfaction of any
pecuniary penalty uicder that ey be made against the
person under this Al or

(b}  the apphcant gives uudertakings satisfactory to the Court
about the properiy.

(2)  An applicant snder subsection (1) must give res-cuable written
notice of the application to the Sclicitor-General and, if the restraining orin dizeoted the
Administrator to take control of property, the Adwministrator.

38, When restraining order ceases to be in force - (1Y A restaining  order
ceases to be in foree at the end of 6 months afier the day when if was made, unless it
ceusas sooner utder subsection (53,

{2} Within that period, on application by the Solicitor-General, the

Court may ovder that the order continues in force uniil a specified time or event if the
Cowt is satisfied that -

{a) a forfeiture order may still be made against the propeity; or
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{(b)  the property may be required to satisfy a pecuniary penalty
order that has not yet been made.

(3)  An order rsade under subsection (2) does not have the efiect of
continuing 2 restraining order in force after the time when it would cease to be in force
under subsection (3),

{4)  The Solicitor-General must give a person reasonable written notice
of an application under subsection (2) about a restraining order against the person’s
property.

{5) A restraining order made in reliance on a person’s conviction, or
alleged commission, of a serious offence ceases to be in force, in whole or in part, -

(a)  if the order is made in reliance on the proposed charging of
the person with the offence and the petson is not so charged
within the period of 48 hours after the making of the order,
at the end of that period; or

(b}  when the chatge against the person is withdrawn or the
peison is acquitted of the charge; or

{©) when property subject to the order is used to satisfy a
pecuniary penalty order thai was made in reliance on the
person’s conviction of the offence; or

{d)  when the Court refuses an application for a pecuniary
penalty order in reliance on the person’s conviction of the
offence; or

(z)  when property subject to the order is forfeited under Part 2.

Interim restraining orders for foreign serions offences

59. Application _of sections 60 to 69 - Sections 60 to 69 apply to an
application by the Solicitor-General for a restraining order under this Act against any
property of a person in relation o a foreign serious offence, and to any restraining order
made as a result of the application.

60. Definition of “defendant” - A person is a “defendant” for the purposes
of sections 61 to 69 if - _
(8)  he or she has been convicted of a foreign serious offence;
or
{b)  there are reasonsble prounds for believing that a criminal
proceeding has commenced, or is about to be commenced,
against him or her in a foreign country.

61. Application for interim restraining order - (1) If the Attorney-General
authorises the Solicitor-General, under the Mutual Assistance Act, to apply for a
restraining order under this Act against any property of a defendant, the Solicitor-General
may apply to the Court for an interim restraining order against -

(a)  any realisable property held by the defendant; or
(b)  realised property, specified in the application, that is held
by 4 person other than the defendant.
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(2)
(3)

an affidavit siating, -
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The application may be made ex parte.
The application must be in writing, and must be accompanied by

(a)

{b)

©)

(d)

ity

(z)

if the defendant has been convicted of a fursiyn serious
offence, the offence of which the defendant was convicled,
the date of the copviction, the court before which e
conviction was obtaived and whether an appeal has been
lodged against the conviction; and

if the defendant has not been convicted of a foreign serious
offence, the offence for which criminal proceedinps are
believed to have been commenced, and the grounds for
belioving that the defendant comminted the Joreign serious
offence; and

if it is believed that criminal proceedings are about to be
commenced  against the defendant, the grounds for
believing that the proceedings will be commenced within
48 hours; and

a description of the property against which the restraining
order is sought; and

the name and address of the person who is believed 1w be in
possession of the property; and

if the application seeks a restraining order againsi property
of a defendant, the grounds for believing that the property
is tainted property fo relation to a forgign sericus offence,
or that the defendant derived a benefit diveciiy or indiractly
from committing that offence; and

if the application secks a restraining order against property
of a person other thon a3 defendant, the grownds for
believing that the proparty is tainted property in relation io
a foreign serious offaace, or s suhisct to the uffective
cantrol of the defendant,

62. Notice of application for infetim restraining order - (1) Sefore making

an interim restraining order, the Court must require the Soliciter-Ge
reasonable written notice to any person who may have an interest in the pro

al 1o pgive
corty and may

hear any person to whom notice is given.
Hewever, if the Solicitor-General requests, -

2

)

()

(b}

the Court must considar the application withoot 1equiring
notice to be given fn socordance with subsection (1) but

an interim restreining order made in rcliance on this
subsection ceases o have effect alter 14 days or any lesser
period that the Courtt specifies in the order,

The Court may, on application by the Solicitor-General, -

{a)

extend the period of operation of an intorim restraining
order made in refiance on subsection (2); but



2003, No. 12 Proceeds of Crime 35

{b) must not consider the application without requiring
reasonable written nofice to be given to any person who
may liave an interést in the property.

63, Interim restraining order - (1) Subsection (2) applies if the Solicitor-
General applies to the Court for an interim restraining order against property of
defendant and the Court is satisfied that -

(a)  the defendant has been convicted of a foreign serious
offence, or a criminal proceeding for a foreign serious
offence has commenced, or is reasonably believed to be
shout to commence, against the defenidant in a foreign
country; and _

(b)  if the defendant has not been convicted of a foreign seriou
offence, the offence that the defendanit is believed to have
committed and the grounds for that belief; and

(c)  if the application secks a restraining order against property
of a person other than a defendant, there are reasonable
grounds for believing that the property is tainted property
in relation to a forcign serious offence, or that the property
is subject to the effective control of the defendant.

(2)  The Court may make an order prohibiting the defendant or any
other person from disposing of, or otherwise dealing with, the property, or any part of it
or interest in it specified in the order, either ebsolutely or except in a way specified in the
order,

{3)  An order made under subsection (2) may be subject fo any
conditions that the Court thinks fit and, without limiting this subsection, may provide for
meeting, out of the property or a specified part of it, all or any of the following -

(a) the person’s reaspnsble living expenses (including the
reasonable living expenses of the person’s dependants, if
any) and reasonable business expenses;

(b)  the person’s reasonable expenses in defending a criminal
charge and any proceedings under this Act or in being
represented in a criminal proceeding in a foreign country;

(c}  another specified debt incuived by the person in good faith.

(4)  However, the order must not make provision of that kind unless the
Court is satisfied that the person cannot meet the expenses or debt out of property that is
not subject to a restraining order.

(5)  In deciding whether there are reasonable grounds for believing that
property is subject to the effective control of the defendant, the Court may take into
account the matters mentioned in subsection 32(2}.

(6)  In proceedings for an order made under subsection (2}, the Court
may order that a witness need not -

{a) answer a specified question; or

(by  produce a specified document, _

if the Court is satisfied that answering the question or producing the document may
prejudice the investigation of, or prosecution of a person for, an offence.
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64, Undertakings by the Crown - Before making an interim restraining order,
the Court may require the Crown to give sn undertaking about the payment of damages
or costs, or hoth, for the making snd execution of the onder.

03. Service of interim restraining order ~ (1) A copy of an interim restraining
order must be served on a person affected by it in the way the Court directs or as required
by nules of court,

(2) I the Court is satisfied that it is in the public inferast to do so, it
may order that service under subsection (1) be delayed for a specified period,

&0, Ancillary orders and farther orders ~ (1) H fthe Cowt nkes sn
wteriin restraining order, any of the following may apply to the Court for an ancillary
order -

{2)  the Selicitor-Ceneral;

(b} 2 person whose property is the subject of the interim
restraining order (fhe “owner™};

(£} with the leave of the Court, any other person.

(%3 An anciilary order may do any of the following -

(a) vary the property to which an interim rosiaining order
rolates;

(b} vary any condition to which an inferim resiraining order is
subject;

{c} order a person o o cxamined on oath before the Conrt
about the affatrs of 11 owner or of the defendant;

(d)  provide for carrying out any wndertaking about the payient
of damages or costs given by the Crown in connection with
the making of the interim resiraining order;

(e)  order the owner or the defendant to give & sueciiied person
& statement on ooth seifing out the paniculars of the
property, or dealings with the property, hat the Comrt
directs;

{f) anything else that the Court considers necessary in ihe
clrenmstances.

) If 2 person who has an interest In property agafost which an inferim
restraining order s made applies to the Court for 2 variation of the order o exchude the
persont’s interest from the order, the Court musi grant the application il the Court is
satisfied that -

{a})  the applicant was not in any way inpvelved i the
commission of the offerce for which the order was made
and, if the applicant acquired the intersst ai the time of or
after the commission (or alleged commission) of the
oifence, that the applicant acquired the interest:

(i) for sufficient consideration; and
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(i}  without knowing, and in circumstances so as not o
arouse a reasonable suspicion; that the property was
tainted property in relation to a foreign serious
offence; or :

(b} it is in the public interest to do so having regard (o all the
circumstances, including any financial hardship or other
consequence of the interest remaining subject to the order.

(4)  The Court rmust not hear an application made under subsection (1)
unless the applicant has given reasonable written notice of the application to each person
who is entitled to make an application under that subsection for the interim restraining
order.

(5)  The Court may require notice of the application to be given to, and
may hear, any person who, in the opinion of the Coust, appears to have an interest in the
propeity.

{(6)  If a person is required, in accordance with an order made under
subsection (2)(c) or (€}, to make a siatement on oath, ~

(a)  the person is not excused from making the statement on the
ground that the statement, or part of if, might tend to
incriminate the person or make the person liable to
forfeiture or to a penalty; and

(b)  the statement, and any information, document or thing
pbtained as a direct or indirect consequence of it, is not
admissible againsi the person in any criminal proceedings
except a proceeding for perjury in making the statement.

67. Repistration of interim restraining order - (1) An amuthority that
administers 8 law of the Cook Islands that provides for the registration of title to, or
charges over, property of a particular kind may, on application by the Soficitor-General,
recotd on a register kept under that law the particulars of an interim restraining order that
applies to property of that kind.

(2)  For section 68, if those particulars are so recorded, a person who
subsequently deals with the property is taken to bave notice of the interim restraining
order at the time of the dealing.

68, Conteavention of interim restraining order - (1) A person who knowingly
contravenes an interim restraining order by disposing of, or otherwise dealing with,
property that is subject to the interim restraining order commits an offence punishable
by, -

(a)  for a natural person, a fine of up to 330,008 or a term of
imprisonment of up to 5 years, or both; or
(b)  for a body corporate, a fine of up to $150,000.

(2)  If an itérim restraining order is made agaitst property and the
property is disposed of, or otberwise dealt with, in contravention of that order, the
Solicitor-General may apply to the Court for an order setting aside the disposition or
dealing. :
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(3} If the Court is satisfled that the disposition or dealing was either
not for sufficient consideration or not in favour of @ persen who acted in good faith, the
Cowt may -

{a} set aside the relevant disposition or dealing with effect
from the day on which it fook place; or

{b) sct aside the disposition or dealing with effest from the day
of the Court’s order, and declare ihe right of any person
who acquired an interest in the property on or after the day
on which the disposition or dealing took place and before
the day of the order.

69, When inferim restraining order ¢eases to bein force - (13 An  interim
restraining order ceases to be in force at the end of 30 days starting on the day on which
the order ts made,

(2) However, -

{a) if the Court makes an interim restraining order, it may. on
application by the Selicitor-General made before the end of
the period mentioned in subsection (1), extend the period of
operation of the order; and

{h) if:

{i} an interimy vestraiing order is made againsi
property; and

{if) before the end of the period referred o in
subsection (1) (including any extension of that
period under paragraph {2)), a forcige restaining
order agaiust the property is registercd in the Cour
under the Mutual Assistance Act,

the inferim restraintug order ceases to have effcet when the

foreign restraining order is registered.

Foreign restraining riers

0. Application of sections 72 0 77 - Sections 72 to 77 apply (o -
{a)  aforeign restraining order registered in the Court under the
Matual Assisiance Act;
() an order for custody and contenl made under scotion 7L

71 Foreign restraining orders_- Court ipav_ direct Administzaor o take
cusiodyy and control of property ~ (1} On apotication by the Solicitor-Cleneral, the Court
may, it satisfied that the circumstances so require, order the Administeator -

(a3 to take custody and conirol of the property subject to the
order or of any part of it specified in the order: and

3] to manage or otherwise deal with the property or part in
accordance with the directions of the Court,
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(2)  Before making an order under subsection (1), the Court must
require reasonable notice to be given to, and may hear, any person whao, in the opinion of
the Court, may have an interest in the property.

(3)  If the Court makes an order under subsection (1) for property, the
Administrator -

(&)  may do anything that is reasonably necessary for preserving
the property; and

(v)  for that purpose may exercise any power that the owner of
the property could exercise; and

{c)  may do so to the exclusion of the owner,

{4y  If the Court makes an order under subsection (1) against property
of a person (the “respondent”), the Court may, when it makes the order or aflerwards,
make any of the following orders -

(a)  an order directing the respondent to give the Administrator
» statement on oath setting out the particulars of the
property, or dealings with the property, ds the Court directs;

{b) an order regulating the performance or exercise of the
Administrator’s functions, duiies or powers under the
foreign restraining order;

(¢)  arorder deciding any question about the property;

(d)  if the relevant registered foreign restraining order provides
that a person’s reasonable expenses in defending a criminal
charge must be met out of the property, an order directing
that those expenses be taxed, as provided in the order,
before being met;

(e)  an order providing for the payment to the Administrator out
of the property of the costs, charges and expenses incurred
in connection with the performance or exercise by the
Administrator of functions, duties or powers under the
foreign restraining order.

72, Foreign restraining orders - undertakings - On application by a person
claiming an interest in the property, the Court may make an order about giving, or
carrying out, an undertaking by the Solicitor-Gesneral, for the Crown, about the payment
of damages or costs for the registration, making or operation of -

() a foreign restraining order against property that is
registered in the Court under the Mutual Assistance Act; or
(b)  anorder made by the Court under section 71.

73. Service of restraining order - (1) A copy of a foreign restraining order
or an order made under section 71 must be served on a person affected by itin any way
the Court directs or as required by rules of court,

(2) I the Court is satisfied that it is in the public interest to do so, it
may order that service under subsection (1) be delayed for a specified period.
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74. Administrator to satisfy pecuniary penalty ozder - 1} in this section, a
reference to a foreign restraining order includes an order under section 71.
() This section applies if -
(=) a foreign pecuniary penalty order is repistered in the Court
ageinst o defendant; and
(b} a foreign restraining ocder is registered against property of
{i) the defendant; or
(i) another person for whom an order made under
section 32{4) iz in foree.
(3)  The Court may direct the Administrator to satis® ihe peoumiary
penalty order by a payment o the Crown out of the property - '
{a)  on the registration of the later of the orders; or
{b)  on application by the Solicitor-General, at any time while
the restraining order remains in fores,
(4} To enable the Administrator to comply with a direction uader
subsection (3), the Court may -
{a)  direct the Administeator to sell or ofberwise dizpose of a
specified part of the - verty: and
(b} order that the Administrator may exeente, and do anything
necessary to pive validity and effect to, any deed or
mstrunent in the name of a porson who owns, or has an
interest in, the propesty.
(5} 1f the Court makes an order of the kind mentioned in subsection
(4)(b), the execution of a deed or mstrument by the Administrator in accordance with the
order has the same force and validity as if the deed or inshrument had been executed by
the person in whose name the Administrator executed it

75, Registration of foreign restraining order - (1) In this  section, a
reference to a foreign restraining order inctudes an order wnder section 71,

{2} An authority that adminiziers a law of the Cook Islands that
provides for the registration of title to, or charges over, property of 8 particular kind may,
on application by the Solicitor-General, record on a register kept under that Jaw the
particulars of a foreign restraining order that applies to property of that kind,

(3} For section 76, if those particulars are so recorded, a person who
subsequently deals with the property is taken to have notice of the restraining order at the
tine of the dealing,

76. Contravention of foreign restraining orders registered under section 75 -
(1) In this section, a reflerence to 2 foreign resivaining order includes an order under
section 71.

(2} A person who knowingly contravenes a foreign restraining order
registered under section 75 by disposing of, or otherwise dealing with, property that is
subject to the restraining order commits an offence punishable by, -

{a) for a natural person, a fine of up to 530,000 or a term of
irmprisonment of up to 5 years, or hoth; or
(b}  for a body corporate, a fine of up to 5150,000
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(3} I a foreign restraining order is registered under section 75 against
property and the property is disposed of, or otherwise dealt with, in contravention of the
restraining order, the Solicitor-General may apply to the Court for an order setting aside
the disposition or dealing.

{43 if the Cowrt is satisfied that the disposition or dealing was either
net {or sufficient consideration or not in favour of a person who acted in good faith, the
Court may -

(a)  set aside the relevant disposition or dealing with effect
from the day on which it took place; or

(b}  set aside the disposition or dealing with effect from the day
of the Court’s order, and declare the right of any person
who acquired an interest in the property on or after the day
on which the disposition or dealing took place and before
the day of the order.

77. Foreign restraining order registered under Mutual Assistance Act - when
order ceases to be in force - A foreign restraining order registered in the Court under the
Mutual Assistance Act ceases to be in force when the registration is cancelled in
accordance with that Act.

Production orders and other information gathering powers

78. Definition of “production order” - In sections 79 to 86 “production
order” includes an order that requires a person to make a document available for
ingpection.

79. Application for production order - (1) Subsection (2} applies if -

()  a person has been convicted of a serions offence and there
are reasonable grounds for suspecting that a person has
possession or control of a property-iracking document or
property-iracking documents for the offence; or

(b)  there are reasonable grounds for suspecting that a person
has committed a serious offence and that a person has
possession or control of a property-tracking document or
property-tracking documents for the offence.

(2) A police officer may apply to a Judge for 2 production order
against the person.
(3}  The application -
(a)  may be made ex parte; and
{c) mast be in writing and must be accompanied by an affidavit,
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{4} Subsection (3) applies if a polise officer applies for a production
order for a serious offence, and includes in the affidavii 2 gintement to the effect that
there are reasonable grounds for believing that -

{a} the person who was convicied of the offence, or who is
behieved to have comniited the oifence, derived a benefit,
directly or indirecily, from the commission of the offence;
and

{hy  property specified i the affidavit is under the ¢ffective
conirol of the person mentioned in paragraph ().

{5}  For this section, the Judge hearing the application may trent any
document relevant to identifying, locating or quantifving thet property as a property-
tracking document for the offence.

{6y  In deciding whether to freat 2 dovument as a property-fracking
documeant for an offence, the JTudge may take into account the matlers mentioned in
seciion 32420

80. Production orders - (1) The Judge may, if satisfied that there are
reasonable grounds for doing so, make a production order requiring a person -

{2) to produce to a police officer. at o specified time and place,
any docurnents of the kind mentioned in section 7%(1) that
are in the person’s possession or control; or

(b} o meke availablo to a police officer for inspection, at a
specified time or thmes and place oy places, any documents
of that kind that are in ihe person’s possession or conirol,

(2)  The order has effect despite wny law that prohibits disclosure of

information.

{3 If a production order requires a person fo moduoe or meke
available a document that is a computer file, the order is taken fo reqnire the person -

{a)  to allow the police officer named in the order, or a person
aciing under the direction of that officer, to use a computer
on which the document is held; and

(b  to give the officer any password necessary o provide the
officer with access © the document; and

{cy to enable the officor fo use any compuoier software
necessary o provide the officer with access i the
document.

11 Seope of police powers under production order - (1) ¥ 4 decument is
produced to a police officer, or made availeble to a police officer for inspention, under a
nroduction order, the police officer may do any of the following -

{a} inspect the docoment;
{b) take extracts from if;
{c} prind it;

{ make copies of i,
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(&) for an order made under section B0(I)}a), keep the
document if, and for as long as, reasonably necessary for
the purposes of this Act,

(2)  1fapolice officer keeps a document, the police officer must -

(a)  make a copy of the document, certify the copy in writing to
be & true copy, and give the copy to the person to whom the
order was addressed; or

(b} allow the persom:

(i to inspect the document; or
(i) o take extracts from if; or
(iii)  to make copies of it.

82. What use can be made of information - (1) If a person produces, or
makes available, 4 document under a production order, -
{(a)  the production or making available of the document; or
(b)  any information, document or thing obtained as a direct or
indirect consequence of the production or making available
of the document,
is not admissible against the person in any criminal proceedings except 4 proceeding for
an offence under section 84.

) A person required by a production order to produce or make
available a document is not excused from doing so on the ground that producing the
decument or making it available -

(a)  might tend to incriminate the person or make the person
liable to a penaity; or

(b)  would be in breach of an obligation (whether imposed by
an Act or otherwise) nof to disclose the existence or
contents of the document.

83. Variation of production ordet - (1) If a production order requires a
person fo produce a document to a police officer, the person may apply to 2 Judge to vary
the order.

(2)  If the Judge is satisfied that the document is essential to the
person’s business activities, the Judge may vary the production order go that it requires
the person to make the documsnt available to a police officer for ingpection.

84, Failure to_comply with production order - (1) If a production order
requires a person to produce a document to a police officer, or make a documecnt
available to a police officer for inspection, the person commits an offence if the person -

{a)  contravenes the order without reasonable excuse; or
(b}  in purported compliance with the order, produces or makes
available a document that the person kows to be false or
isleading in a material particular without:
)] telling the police officer that the document is false
or misleading, and the way in which it is false or
misleading; and
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(it giving comsel lalormation 1o the police officer if the
person has, or can reasconably obiain, the correct
information.

{2}  Anoffence against subsection (1) is punishable by, -
{a} if' the offender is a natwral person, 2 fine of w16 830000 or

4 term of imprisomment of up to 5 years, or both; or

{hy  ifthe offender i3 a body corporate,  fine of up to $130,000.

33, Search warrant to facilitate investization ~ (1) A police officer may apply
to a fudge for 2 warrant under subsection (4) to search premises for a document i -

{2} a person is convicted of a serfous offence and there are
reasonable grounds {or suspecting that there is on those
premises a property-tracking document for the offence; or

(b}  there are reasonable grounds for suspecting that a person
has committed a serious offence and therz is on those
preimises a property-iracking docnment for the offence,

{2) If a police officer applies for a warrant under subsection (1) for an
offence and includes In an accompanying affidavit a statement to the effect that there are
reasonable grounds for believing that -

{a} the person who was convicted of the offence, or whe is
believed to have committed the offence, derived a benefit,
directly or indirectly, from comnitting the offence; and

h) property specified in the affidavit is subject o the offective
control of the person,

the Judge may treal any document relevant to identifying, lncating or quantifving the
property ag a property-trackiog document for the offence under this section.

(3} In deciding whether to ireat a document pnder subsection (2) a5 a
property-tracking document for an offence, the Judge may take infe account the matters
mentioned in section 32(2).

{4)  Despite any cpactment that prohibits disclosure of information, if
an appiication is made under subsection (1) for z warrant to search premises for a
property-tracking document, -

(a) the Judge may, if satisied that there are reasonable grounds
fFor doing so, issue a warrant of that kind in the same way,
and subject fo the same conditions, as the Judge conid issne
a search warrant under section 96 of the Criminal
Procedure Act 1950-81; and

(b} subject to this section and sections 78 to 84, and sevtion 86,
the warrant may be sxecuted in the same way a3 if 1§ had
been issued under that section,

{5} However, a Judge may not issne 2 search warrant under subssction
(4} uniess the Judge is satisfied that -

{ay it would not be appropniate to make a production order in
respect of the docnent; or
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(b}  the investigation for the purposes of which the search
warrant is being sought might be sericusly prejudiced if the
police officer does not gain immediate access to the
docuiment without warning to any person.

{6) If a police officer enters premises in execution of a warrant issued
under this section, the police officer may seize -

(a) any document that is likely to be of substantial value
{whether by itself or together with other documents) to the
investigation for the purpose of which the warrant was
issued; and _

[{8)] anything that the police officer believes, on reasonable
grounds, will afford evidence as to the commission of an
offence.

(7)o this section, “premises” includes any place and any building,
receptacle or vehicle,

86. Production orders and search warrants for foreign serious offences - (1)
If a police officer is authorised, under the Mutual Assistance Act, to apply to a Judge -
(a) for a production order under this Act for a foreign serious
offence; or
(b)  for a search warrant under this Act for a property-tracking
document for a foreign serious offence,
sections 78 to 85 apply to the application and to any order or warrant issued as a resulf of
the application as if a reference in sections 78 to 85 to a serious offence were a reference
to the foreign serions offence,

(Z) If a police officer takes possession of a document under a
production order made, or a warrant issued, in respect of a foreigd serious offence, the
police officer may keep the document until the Solicitor-General gives a written direction
about how the document is to be dealt with, but not for longer than 1 month,

{3) A direction by the Solicitor-General under subsection (2) about a
document may include a direction that the document must be sent to an authority of the
foreign country that requested the issue of the relevant order or wartant.

PART 4
MONITORING OEDERS

87.  Application for monitoring order - (1} The Solicitor-General may apply
to the Court for 4 menitoring order that a financial institution provide information about
transactions conducted during a particular period through an aceount held by a particular
person with the financial institution,

{(2)  The Court may make a monitoring order if the Court is satisficd that there
are reasonable grounds for suspeciing that the person in respect of whose account the
information is sought -

{a) has comumitted, or is about 1o commit, a serious offence; or
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b} was involved in the commission. or is about to be jovolved
in the commission, of a serions offence; or

{c} has benefited dirsctly or indirectly, or is about tv benefit
dircetly or indirectly, from the commission of a serious
offence.

88 Contents of monitoring erder - (1} A moniforing order must -

{a) specify the name or names in which the account is behieved
to be held; and

(b}  specify the kind of infonnation that the financial ipstitution
is required 1o provide; and

fc) specify the period during which the transaction must have
oocurred; and

{d) snecify to which enforcement agency the infermation is 1o
be provided; and

() specify the form and manner in which the information i to
be given; and

) set out the effect of fxiiing to comply with a monitoring
order,

N The period mentioned i subsection {1¥c) mwus! -

fa)  begin no earlier than the day on which uotice of the
monitoring order 15 given to the financial insiiution; aud

(b} end no later than 6 months after the date of tie order,

80, Protection from suits for those complying with monitoring erder - (1) No
action, suit or proceedings lies against-
{a)  a {inancial institution; or
(h)  an officer, employee or agent of the financial institution
acting in the course of that person’s employrent or ageucy,
in relation to any action taken by the financial institution oy person in complying with a
mnonitoring order or in the mistaken belief that action was required under the order.

8} A financial institution, or person who is an officer, employes or
agent of a financial institution, who provides information under a moniioning prider is
taken, for purposes of offences relating to money lawndering. not o have buen in
possession of that information af any time.

50, Making false statements in applications - {1) A person is guilty of an
affence if -

ta)  the person makes a stafement (whether orally, in »
document or any other way); and

{th  the statement -
(D) is false or misleading; or
(i) omits any matter or thing without which the

statement is misleading: and

() the statement i3 made o, or in conneciion with, an

application for a monitoring order.
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(Z)  An offence against subsection (1) is punishable by a fine of up to
$20,000, or a term of imprisonment of up to 2 vears, or botls,

91. Disclosing existence or operation of monitoring order - {1) A person is
puilty of an offenice if - '

(a) the person discloses the existence or the operation of a
monitoring order to another person; and

()  the disclosure is not to a person meritionad in subsection
(5); and

(¢)  the disclosure is not for a purpose mentioned in subsection
{5).

(Z) A person is guilty of an offence if -

(8}  the person discloses information to another person; and

{b}  that other person could infer the existence or operation of 2
monitoring order from that information; and

(¢}  the disclosure is not to a person mentioned in subsection
(5); and

(d) the disclosure is not for a purpose mentioned in subsection
(5).

(3} A person is guilty of an offence if -

(a)  the person receives infortnation reclating to a monitoring
order in accordance with subsection (5); and

(b}  the person ceases o be a person to whom information could
be disclosed in accordance with subsection {5); and

(€ the person makes a record of, or discloses, the existence or
the operation of the order.

(4  An offence against subsections (1), (2} and (3) is punishable by a
fine of up to $20,000, or a term of imptisonment of up to 2 years, or both.

(3) A person may disclose the existence or the operation of a
monitering order to the following persons for the foilowing purposes -

(a)  the Solicitor-General or an authorised officer:

(i) for the purpose of performing that person’s duties;
or

(ii)  for the purpose of, or for purposes connected with,
legal proceedings; or

(iii)  for purposes arising in the course of proceedings
before a court;

(b)  the Head of the Financial Intelligence Unit, or a member of
the staff of the Financial Intellipence Unit who is
authorised by the Head of the Financial Intelligence Unit as
a person who may be advised of the existence of a

monitoring order:
() for the purpose of performing that person’s duties;
or

(il  for the purpose of, or for purposes connected with,
legal proceedings; or
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(i)  for purposes adsing in the course of proceedings
before g court;
(¢} an officer or agent of the financial institution for the
purpose of ensuring that the order is complied with;
(d)  a bamister or soliciior for the pmrpose of obtaining legal
advice or representation in relation o the arder,

92, Failore to comply with monitoring order - A person who 15 given a
monitoring order and fails 1 comply with the order is guilty of an offence punishable by
a fine of up to $20,000 or a term: of imprisonment of up to 2 years, or both.

PART S
PSCLOSURE OF INFORMATION
BELD BY GOVERNMENT DEPARTMENTS

93, Direction o disclose information - (1} This section applies to a
document or information -
{a) that is in the possession or under the contral of a person in
charge of a Government department or a statutory body, or
{b) i which the person has access.

(2)  Despite any other law, the Soliciter-General may divect the peison
to give or disclose, to the Solicitor-General or an authorized officer, the document or
information if the Sclcitor-General is satisfied that the dogument or information I8
relevant to -

{a) establshing whether s serious offence has been, or is bring.
committed; or

{t)  the making, or proposed or possible making, of an order
under Part 2 or 3.

94, Further disclosure of information and documents - (1) A person to whom
a document or information has been disclosed under section 93 nwst not further disclose
fhe docurnend or information except for -
{n} the investigation of, or the prosecution, ot proposed or
possible pmswutm” £ a person for a serious offence; or
{h} an investigation relsiing to proceedings, or pro;%med ar
possible pmceedim +r the making of an order under this
Act or for an inveatigation relating to (he meking, or
proposed or possible making, of an order.
(2} A person to whom a document or information has been disclosed in
accordance with this Part must pot disclose the document or informaton to another
person except for a purpose mentioned in subsection {1){(a) or (b).
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(3  Ifa document or information is disclosed to 4 person under section
82 or subsection {1) or (2}, the person -
(a)  must not voluntarily give the document or information in
evidence in a proceeding before the Cowrt other than 2
proceeding of a kind mentioned in subsection (1)a) or (b},
and
(b)  may not be required to give the document or information to
the Court.
(%) A person who discloses a document or information in
conttravention of this section is guilty of an offence punishable by a fine of up o $20,000
or a term of imprisonment of up to 2 years, or both.

95. Evidential value of copies - (1) A document that is examined by or
given to the Solicitor-General or an authorised officer under a direction given under
section 93 may be copied by -

(a)  the person who examines it or to whom it is given; or
{b)  an officer or person authorised for the puwrpose by the
person in charge of the Government department or statutory
body i which the direction was given.
{(2) A copy purpoiting to be certified by the person in charge of the
Government department or statutory body to be a copy made under subsection (1) -
(a) is evidence of the nature and content of the original
document; and
{b}  has the same probative force as the original document
would have had if it had been proved in the ordinary way.

PART 6
CURRENCY REPORTING AND
SUSPICIOUS CURRENCY MOVEMENTS

96.  Currency reporting at border - (1) Any person who leaves or arrives in
the Cook Islands with more than $10,000 in cash or negotiable bearer instruments on his
or her person or in his or her luggage without first having reported the fact to a Customs
officer commits an offence punishable by-

(a)  in the case of an individual, to a fine of up to $20,000 or a
term of imprisonment not exceeding 2 years; or bothy;
(b)  inthe case of a body corporate, to a fine of up to $50,000.
(2)  For the purpose of this Part, the term “negotiable bearer
instrument” means a document representing ownership of debts or obligations, including
bills of exchange, promissory notes, or certificates of deposit, whether made payable to
the bearer or nol.
(3) Ifaperson—
(a)  is about to leave the Cook Islands or has amived in the
Cook Isiands; or
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(v} is about to board or lwave, or has boarded or left, any ship
or aireraft in the Cool islands,
an authorised officer may, with any assistance ag is reasonable and necessary, and with
use of force as is necessary -
{c} cxamine any article which a person has with bim or her or
it his or ber luggage; and
{d) i the officer has reasonable grounds fo suspect that an
offerco under subsoction {1} may have been or is being
commitied, search e person,
for the purpose of determining whether the person hins with him or her or on him or her or
in his or her clothing, any curtency or negotiable bearor instruments in respect of which a
report under subsection (1) is required.
(1 A person rust not be searched except by a person of the same sex.
{5) An authorised officer, and any person assisting ihat officer, may
stop, board and search any ship, aircraft or conveyance for the purposes of sxercising the
powers conferred by subsection (3) or (4) of this section

97.  Seizure of currency or negotiable bearer instrymenls - An autherised
officer may seize and detsin any cwrrency or negotiable bearer instrument that s bemg
imporied into or exported from the Cook Istands, whetber or not it is found in 2 search
under section 96(3), if there are reasonable grounds for belicving that itis -

{2) derived from a sertous offence; or
(b)  intended by any person for use in the commission of a
serious offence,

98, Detention of sgized cumrency or negotiabis besrer instrument -~ {1
Cunrency or suy negotiable bearer instrument detained vnder section 97 may not he
detained for more than 48 hours afler it is seized.

{2y  However, the Court may order its continued detention for a period
not exceeding 3 months from the day it is seized on being satisfied that -

{a)  there are reasonable grounds for the suspicion mentioned in
section 97; and
(b)  its continued detention is justified while:
{i) its origin or derivation is further mvestigated: or
(ity  cousideration is given to the institution (in the Cook
Istands or elsewhere) of criminal proceedings
against a person for am offence with which the
cutrency o negotiable  hearer  fustrument s
connected.

{3 The Court may subsequently order the continued detention of the
curmency or negofiable bearer instrument if satisfied of the matters mentioned in
subscetions (2)(z) and (b) but the total period of detention may not exceed 2 yeurs from
the date of the first order made under subsection (<),
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99, Release of detained currency or negotiable bearer instument - (1)
Currency or any negotiable bearer instrument detained under section 98 may be released
in whole or in part to the person on whose behalf it was imported or exported if -

(a)  on application by or for thet person and afier considering
any views of the Soliciter-General to the contrary, the

Court orders that its continued detention is no longer

justified; or

{(b)  an authorised officer is satisfied that its continued detention
is no longer justified.
(2}  However, currency or a negofiable bearer instrument detained
under section 98 must not be released if -
{a)  an application is made for:

{i) a pecaniary penalty order or an order made under
section 23, against the whole or any part of the
cumrency or negotiable bearer instrument; or

(iiy 4 restraining order against it pending determination
of its Hability to confiscation; or

(iil)  the registration of a foreign pecuniary penalty order
or foreign restraining order against it; or

(b)  proceedings are under way in the Cook Islands or clsewhere
against a person for the offence with which the currency is
connected,

uniil the proceedings relating to the relevant application, or the proceedings for the
offence, have been concluded.

PART 7
MISCELLANEQUS

1040, Confiscated Assets Fund - {1) There is a fund known as the Confiscated
Assets Fund (“the Fund™).
(2)  Without further appropriation than this section, the
following must be paid into the Fund -
(2}  money paid to the Crown ingtead of a forfeiture
order under section 23;
(b)  money paid to the Crown under 4 pecuniary penalty
order under section 26; .
{(c}  money paid to the Crown by a foreign jurisdiction
in respect of confiscated assets, whether under a
treaty or arrangement providing for mutual
assistance in criminal matters or otherwise.
(3)  The Financial Secretary, with the approval of the Minister
of Finance, may authorise payments to be made ont of the Fund -
(a)  for purposes related to law enforcemnent, including
in particular the investigation of suspected cases of
money laundering;
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() to satisfy an obligation of the Crowr to a foreign
jurisdiction in respect of confiscated assets, whether
under 2 {reaty or amangement providiog for muinal
assistance m eriminal matters or otherwise;

{c) to meet the remunerstion and espenses of the

Administrator;
(d) to pay compensation or costs awarded under this
Act;
(e}  to cover cosis associated with the admimstrauon of
the Fund.
[N Conduct by directors, servants or agents - (1) For this Act, the state of

mind of a person may be extablished in accordance with this section.

{2y  For conduct engaged in, or taken under subsection (3} to have been
engaged in, by a body corporate, it is sufficient to show that a director, servani or agent of
the bedy corporate who engaged in the conduct within the scope of his or her actual or
apparent authority had that state of mind.

{3 For this Act, conduct engagod in for a body corporate is taken to
have been engaged in by the body corporate if it is cuigaged in -

{a} by a director, servant or agent of the body corporate within
the scope of his or her actual or apparent authority; or
{b} both:

{1} by another person at the direction of, or with the
consent or agreement {whether express or implied)
of, a director, servant or ageni of ihe body
corporate; and

{it) if piving the direction, conseni or agreoment is
within the scooe of the actuel or apparent authority

{4 For conduct taken, under mosectmn (%), to have i}{‘rﬁ engaged in
by a person {other than a body corporate), i is sufficient to show that & servant or agent
of the person who engaged in the conduct within the scope of his or her actual or
apparent authority had that state of mind.

(5} For this Act, conduct engaged in for a persop {other than a body
cornorate) i3 taken, for this Act, to have been engaged in by the person if it is eny saged 1o
by -

{2} a servant or ageni of the person within the scope o the
servant or agent’s actuat or apparent authority; or
(b} by another person at Lic direction of, or with the comsent or
agreement (whether cxpress or jmplied) of, a servant or
agent of the first-mentioned person if the giving of the
direction, consent or agreement js within the scope of the
actual or apparent authority of the sarvant or agent.
" In this section, a reference in this section to the state of mind of 2
person includes the person’s knowledge, intention, opiniou, helief or purpose, amd the
person’s reasons for that intention, opinion, belief or purpose,
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102.  Appointment of Administrator -~ Under this Act, the Attomey-General
may, by instrument, appoint a person o administer property that is forfeited or subject to
a restraining order.

103.  Standard of proof - Except as otherwise provided in this Act, a question
of fact to be decided by the Court in proceedings under this Act musi be decided on the
balance of probabilities,

104.  Costs - {1) The Court may order the Crown to pay all costs reasonably
incurred by a person in connection with proceedings, or a part of any proceedings, if -
(a)  the person brings, or appears at, the proceédings under this
Act before a Court: ‘
{1) to prevent a forfeiture order, pecuniary penalty
order, an order made under section 23 of a
restraining order, from being made against properiy
of the persor; or
(i1) to have property of the person excluded from a
forfeiture order, pecundary penalty order, an order
made under section 23 or a restraining order;
(b)  the person is successful in those proceedings; and
{c)  the Court is satisfied that the person was not involved in
any way in the comumission of the offence for which the
forfeiture order, pecuniary penalty order, order made under
section 23 or restraining order, was sought or made.
(2)  Any order issued under subsection (1) must specify the costs to be
paid to the Crown,

105. Nou-liability of Administrator - The Administrator is not personally liable
for any act done, or omitted to be done, by him or her in performing the Administrator’s
functions under this Act.

106.  QOperation of certain other laws not affected - Nothing in this Act
prejudices, limits or restricts -

(a)  the operation of any other law that provides for the
forfeiture of property or the imposition of penalties or
fines; or

(b)  the remedies available to the Crown, apart front under this
Act, for the enforcement of its rights and the protection of
its interests; or

(¢) any power of search or any power to seize or defain
property that is exercisable by a police officer apart from
uneder this Aet.
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107, Regulations - The Queen’s Representative may, by Order in Exseutive
Counail, make regulations for all or any of the {iivwing purposes -
(8} for the purposes of J=ormining whether ar not the mount
of currency exceeds -y prescribed amount, the manner
and method of deiermining whether any  curency
denominated in a foreign currency is taken 10 be the
equivalent in the domestic currency:
(" for the purposes of preseribing forms for thas Aot
(¢} providing for any matters that are contemplated by, ot are
necessary for, giving fulf effect to this Act and for s

adminisiration.

i08. Consequential repeal of Money Leundering Prevention Act 2000 - The
Moucy Lavmdering Prevention Act 2000 is repeaicd,

This Act is administered by the Crown Law Office

RAROTONGA, COOK ISLANDS: Printed under the authority of the Cook
Isiaruds Government - 2003
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